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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff and Appellee, 
v. 
JOHN R. TERRY, 
Defendant and Appellant. 
Case No. 950656-CA 
Priority No. 2 
BRIEF OF APPELLEE 
JURISDICTION AND NATURE OF THE PROCEEDINGS 
Defendant appeals the denial of his motion to withdraw his guilty plea. This 
Court has jurisdiction pursuant to Utah Code Ann. §78-2a-3(2)(f) (1995). 
STATEMENT OF THE ISSUES 
1. Did the trial court have jurisdiction to entertain defendant's untimely motion 
to withdraw his guilty plea? 
2. Was the trial court's denial of defendant's motion to withdraw his guilty plea 
an abuse of discretion? 
STANDARD OF REVIEW 
Because authority to entertain a motion to withdraw a guilty plea is limited by 
the jurisdictional requirement that it be filed within thirty days of entering the plea, 
Utah Code Ann. § 77-13-6 (1990), the issue in this case is a question of law, 
reviewable on appeal without deference to the trial court. State v. Pena. 869 P.2d 932 
(Utah 1994). 
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 
Relevant statutory provisions will be included in the body of the argument. 
STATEMENT OF THE CASE 
Defendant was charged in an Information with one count of distribution of a 
controlled substance (cocaine), a second degree felony, in violation of Utah Code Ann. 
§58-37-8(1 )(a)(ii) (1991); one count of possession of paraphernalia, a class B 
misdemeanor, in violation of Utah Code Ann. §58-37a-5 (1981); one count of use of a 
controlled substance (cocaine), a third degree felony, in violation of Utah Code Ann. 
§58-37a-8(2)(I); and one count of possession of a controlled substance (marijuana), a 
class B misdemeanor, in violation of Utah Code Ann. §58-37a-8(2)(I) (R. 33-34). 
Defendant pled guilty to count three, use of a controlled substance (cocaine), and, in 
exchange, the other three counts were dropped (R. 41-42). Defendant was sentenced to 
zero to five years at the Utah State Prison (R. 57-58, 112-113). The execution of 
defendant's sentence was stayed pending two years probation. Id. 
STATEMENT OF FACTS 
On July 17, 1995, defendant pled guilty to use of a controlled substance 
(cocaine), and, in exchange, the other three counts against him were dropped (R. 41-
42). After accepting defendant's plea, the trial court advised, "You may withdraw 
2 
your guilty plea within thirty days from the date hereof." (R. 115). At his sentencing 
hearing on September 18, 1995, defendant moved to withdraw his guilty plea "even 
though it's well past the 30 days time period" (R. 113). The trial court denied 
defendant's request, and sentenced him to zero to five years in the Utah State Prison. 
Execution of the sentence was stayed pending two years probation (R. 57-58, 112-113). 
SUMMARY OF ARGUMENTS 
1. The trial court did not have jurisdiction to entertain defendant's 
untimely motion to withdraw his guilty plea. Defendant's motion to withdraw, made 
more than 60 days after entry of his guilty plea, was untimely. The trial court was, 
therefore, without jurisdiction to entertain it. 
2. It was not an abuse of discretion for the trial court to deny defendant's 
untimely motion to withdraw his guilty plea. The trial court was without jurisdiction 
to accept defendant's motion to withdraw his guilty plea. Denial of an untimely motion 
to withdraw a guilty plea is not an abuse of discretion. 
ARGUMENT 
Point I 
THE TRIAL COURT DID NOT HAVE JURISDICTION TO 
ENTERTAIN DEFENDANT'S UNTIMELY MOTION TO 
WITHDRAW HIS GUILTY PLEA 
A motion to withdraw a guilty plea "shall be made within 30 days after the entry 
of the plea." Utah Code Ann. §77-13-6(b) (1994). Where a defendant is informed of 
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this requirement, the time limit is jurisdictional. State v. Canfield. 917 P.2d 561, 562 
(Utah App. 1996) (citing State v. Price. 837 P.2d 578 (Utah App. 1992). 
After accepting defendant's guilty plea, the trial court advised him that he could 
withdraw the plea within thirty days for good cause shown (R. 115). Defendant's 
motion to withdraw, made more than 60 days after his guilty plea, was untimely. The 
trial court was, therefore, without jurisdiction to hear defendant's motion. IJL 
Moreover, the trial court's apparent willingness to discuss the merits of the motion is 
inconsequential since a trial court lacks the basis to extend the time for a defendant to 
file his motion. IJL; CL State v. Palmer. 777 P.2d 521, 522 (Utah App. 1989) (the 
30-day period for filing a notice of appeal in a criminal case is jurisdictional and cannot 
be enlarged by an appellate court); see also State v. Johnson. 635 P.2d 36, 37 (Utah 
1981) (an out-of-time appeal must be dismissed).1 
Because defendant's motion to withdraw his plea was made after the 
jurisdictional time limit, this Court should affirm his conviction. 
1
 Section 77-13-6(3) further provides that the filing limitation of subsection 2(b) 
"does not restrict the rights of an imprisoned person under Rule 65B(i), Utah Rules of 
Civil Procedure." That option is open to defendant. £ L Palmer. 777 P.2d at 522 (a 
defendant's claim that he has been denied his constitutional right to appeal should be 
presented to the sentencing court pursuant to a motion for post-conviction relief under 
Rule 65(B)(i)). See Idmsoji, 635 P.2d at 38. 
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Point II 
IT WAS NOT AN ABUSE OF DISCRETION FOR THE TRIAL 
COURT TO DENY DEFENDANT'S UNTIMELY MOTION TO 
WITHDRAW HIS GUILTY PLEA 
Because it was without jurisdiction to accept defendant's motion to withdraw his 
guilty plea, the trial court's denial of defendant's untimely motion to withdraw his plea 
was not an abuse of discretion. Eri££, 837 P.2d at 578; see also State v. Thorup. 841 
P.2d 746, 747 (Utah App. 1992) (a trial court's decision to deny a motion to withdraw 
a guilty plea will not be disturbed unless it is clear that the trial court abused its 
discretion); State v. Trujillo-Martinez. 814 P.2d 596, 599 (Utah App. 1991) (same). 
CONCLUSION 
Defendant's conviction should be affirmed. 
RESPECTFULLY submitted this 2 J ^ day of September, 1996. 
JAN GRAHAM 
Attorney General 
BARNARD N. MADSEN 
Assistant Attorney General 
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